COVID-19 (Temporary Measures) Act 2020

Updated FAQ:

Processes for notification
for relief and disputes pur-
suant to the COVID-19
(Temporary Measures) Act
2020

1. Introduction

The COVID-19 (Temporary Measures) Act 2020!
(the ‘Act’) which was introduced, read and passed in
Parliament on 7 April 2020 seeks, inter alia, to:

a) provide temporary relief to individuals and busi-
nesses which are unable to perform their contrac-
tual obligations due to the unprecedented
COVID-19 outbreak through a statutory morato-
rium on the enforcement of rights and obligations
relating to certain contracts to be performed on
or after 1 February 2020 and for contracts that
were entered into before 25 March 2020; and

b) provide temporary relief for financially distressed
individuals and businesses through increased
monetary thresholds for bankruptcy and corpo-
rate insolvency as well as a lengthened time pe-
riod to satisfy a statutory demand from creditors.

2. New Subsidiary Legislation passed to commence
operation of the Act

Following the introduction of the Act, the following
subsidiary legislations were introduced on 20 April
2020 in order to give effect to and to implement the
various provisions in the Act:

Regulation Purpose

COVID-19 (Tempo- | Causes the following provi-
rary Measures) Act | sions of the Act to come into
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The COVID-19 (Temporary Measures) Act 2020

(Commencement)
(No 2) Notification
2020

. temporary relief for ina-
bility to perform con-
tracts;

e temporary relief for fi-
nancially distressed in-
dividuals, firms and
businesses;

e the Schedule (which
lists the contracts cov-
ered by the Act).

COVID-19 (Tempo-
rary Measures) Act
2020 (Amendment
of Schedule) Order
2020

Excludes a contract in rela-
tion to which section 4 of the
International Interests in Air-
craft Equipment Act (Cap
144B) applies from the
Schedule.

COVID-19 (Tempo-
rary Measures) (Pre-
scribed Period) Or-
der 2020

Provides that the ‘prescribed
period’ in the Act for the pur-
poses of the temporary relief
measures means 6 months
commencing on 20 April
2020.

COVID-19 (Tempo-
rary Measures)
(Temporary  Relief

2020 operation on 20 April 2020:

1 For more on the Act, see our earlier FAQ: COVID-19 (Tem-
porary Measures) Act 2020 which addresses how subsidiary
legislation in the form of regulations were to be passed to set
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Sets out the applicable pro-
cedures for serving a Notifi-
cation for Relief and

out various timelines and processes for parties to obtain tem-

porary relief under the Act.
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for Inability to Per- | Assessor’s Determination
form Contracts) | where there is a dispute as to
Regulations 2020 | the applicability of the Act.
(the ‘Relief Regula-
tions’)

COVID-19 (Tempo- | Provides that Part 6 (tempo-
rary Measures) Act | rary measures concerning re-
2020 (Commence- | mission of property tax) of
ment) (No 3) Notifi- | the Act comes into operation
cation 2020 on 22 April 2020.

3. What is the effect of the subsidiary legislations
above?

The COVID-19 (Temporary Measures) Act 2020 (Com-
mencement) (No 2) Notification 2020 puts section 3
and Parts 2 and 3 of the Act into operation as of 20
April 2020. Moreover, the COVID-19 (Temporary
Measures) (Prescribed Period) Order 2020 (the ‘Order’)
provides that the references in Parts 1, 2, and 3% of
the Act to the ‘prescribed period’ is for 6 months com-
mencing on 20 April 2020.

The main effect of the Order is that from 20 April 2020
to 19 October 2020 (the ‘Prescribed Period’), there is
a statutory moratorium on Singapore domestic legal
proceedings sought to be brought against a party who
is unable to perform a Schedule Contract covered by
the Act.

Subject to the formalities and processes set out in the
following sections, a party to a Scheduled Contract
cannot be sued in the Singapore courts or have domes-
tic arbitration proceedings brought against it for not
performing its obligations under the contract in ques-
tion. Likewise, the innocent party will not be able to
commence court or arbitration proceedings during the
Prescribed Period to enforce its rights under the con-
tract. Any ongoing Singapore court or domestic arbi-
tration proceedings in relation to a Schedule Contract
may also be stayed or dismissed.

Moreover, during the Prescribed Period, the applicable
bankruptcy and corporate insolvency thresholds are
5$$60,000 and S$$100,000 respectively, and debtors
have 6 months (instead of the usual 21 days) to satisfy
a statutory demand (the ‘Temporary Financial Distress
Relief’).

2 Part 2 of the Act sets out how parties to Scheduled Contracts are
granted temporary relief from their inability to perform the contracts
in question.

3 Part 3 concerns temporary relief for individuals, firms and busi-
nesses which are in financial distress.
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4. How does the non-performing party know if it
qualifies for relief under the Act?

1) Is the contract a Scheduled Contract? These
are:

a) secured® loan facilities granted by a li-
censed bank or licensed finance company
to Small & Medium Enterprises (ie busi-
nesses with turnover of not more than
S$$100 million in the latest financial year);

b) performance bond or equivalent granted
under a construction contract or supply
contract; or

c) hire-purchase agreement or conditional
sales agreement, ie for commercial vehi-
cles, or plant, machinery or fixed asset lo-
cated in Singapore and which is used for
manufacturing, production or other busi-
ness purposes;

d) event contract, eg venue or catering for
weddings, business meetings; or

e) tourism-related contract, eg cruises, hotel
accommodation bookings; or

f)  construction contract or supply contract,
eg contract for supply of materials for
construction works; or

g) lease or licence of non-residential im-
movable property, eg lease for factory
premises.

2) If the answer to Q1 is yes, was the contract
formed or renewed before 25 March 2020
AND were the obligations to be performed on
or after 1 February 20207?

3) If the answer to Q2 is yes, was the inability to
perform materially caused by the COVID-19
outbreak, ie would the party have been able to
perform the contract if COVID-19 did not hap-
pen; or was COVID-19 the main reason why
the party could not perform the contract?

4) If the answer to Q3 is yes, the party qualifies
for temporary contractual relief under the Act.

5) If the answer to any of the preceding ques-
tions is no, then a party does not qualify for

5> The security may be in the form of (a) commercial or industrial im-
movable property in Singapore or (b) plant, machinery or fixed asset
located in Singapore and which is used for manufacturing, produc-
tion or other business purposes.
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temporary contractual relief. However, one
would still qualify for the Temporary Financial
Distress Relief.

5. How can a non-performing party invoke the tem-
porary contractual relief protection of the Act?

It is important to note that relief under the Act is not
automatic. To take advantage of the statutory morato-
rium, the non-performing party (‘A’) must serve a Noti-
fication for Relief (a ‘Notification’) in accordance with
the requirements under the Act and the Relief Regula-
tions.

However, before resorting to the provisions in the Act,
the Ministry of Law has advised parties to ‘first discuss,
understand each other’s positions, and try to reach a com-
promise’.®

5.1 Who must a Notification be served on?

A Notification must be served on:
a) the other party(ies) to the contract;

b) any guarantor or surety for the contractual ob-
ligation; and

c) theissuer of a performance bond or equivalent
for the performance of the obligation, where
the contract is a construction contract or sup-
ply contract (‘Issuer of Related Performance
Bond’) (collectively the ‘Relevant Parties’).

5.2 What form must the Notification be in?

The Notification is to be in Form 1, which can be ob-
tained from the Ministry of Law’s website. Alterna-
tively, parties may access and serve an electronic ver-
sion of Form 1 through SingPass’ or CorpPass® on
the relevant counterparties.

5.3 How can the Notification be served?

There are two modes by which a Notification may be
served: (a) electronic or (b) postal (collectively the ‘Pre-
scribed Modes of Service’).

¢ The relevant forms mentioned below can be found on the Ministry
of Law's website here.

7 SingPass stands for Singapore Personal Access and is an authenti-
cation system which allows its user to access government digital ser-
vices easily and securely. It is available to Singapore Citizens, Perma-
nent Residents, Employment Pass (‘EP’) and Personalised Employ-
ment Pass (‘PEP’) holders, EntrePass holders, S-Pass holders De-
pendant Pass holders (of EP, PEP, EntrePass and S-Pass holders),
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Electronic | 1. Aslong as the email addresses of
service the Relevant Parties are known, A
may serve a Notification electroni-
cally through SingPass or
CorpPass (the ‘Electronic Sys-
tem’).

2. If Aiis unable to send the Notifica-
tion via the Electronic System, A
may send a Notification to the
Relevant Parties’ last email ad-
dress using any other means.

3. If neither of the methods above
are available and the Relevant
Parties:

a) Either:

i have an account for the
use of an internet-based
messaging service and
that service provides a
mechanism for the re-
ceipt of electronic com-
munications in that ac-
count; or

ii. own or operate an Inter-
net website, blog, or
page on any social me-
dia or social networking
Internet website which
provides a mechanism
for the receipt of elec-
tronic communications
on that Internet website,
blog or page on that so-
cial media or social net-
working Internet web-
site; and

b) the mechanism mentioned is
the means or one of the
means by which A corre-
sponds with the Relevant Par-
ties on matters concerning the
scheduled contract,

Long Term Visit Pass-Plus (LTVP+) holders, Long Term Visit Pass
holders as well as selected Work Permit.

8 CorpPass is the corporate equivalent of SingPass. It is a corporate
digital identity for businesses and is the only login method for online
corporate transactions with the Government. It is available to Singa-
pore registered entities and foreign registered entities (including
branches and representative offices).
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A may send a Notification to the
Relevant Parties using that mecha-

nism.
Postal If A is unable to send a Notification by
service any of the electronic service methods,

A may send the Notification to the
Relevant Parties’ last postal address
by prepaid registered post.

5.4 When must the Notification be served by?

The Relief Regulations prescribe that a Notification
must be served on the other contracting party(ies) be-
fore the end of the Prescribed Period (ie 19 October
2020).

As for the surety/guarantor or Issuer of a Related Per-
formance Bond, a Notification must be served no later
than one working day after the date of service of the
Notification on the other contracting party(ies).

5.5 Can a Notification be withdrawn?

Yes. As with service of Notification, a Notice of With-
drawal (Form 3) may be served
through SingPass or CorpPass on the other contract-
ing party(ies). However, A is not prevented by the with-
drawal of its notification for relief from serving another
notification for relief.

If an Application for an Assessor’s Determination (an
‘Application’) has already been submitted to the Regis-
trar (see Question 6.1 below), A must also file or sub-
mit a copy of the Notice of Withdrawal to the Registrar
together with a Declaration of Service (Form 4) of ser-
vice of the Notice of Withdrawal on the other con-
tracting party(ies). The Declaration of Service is to be
submitted within 2 working days after the date of ser-
vice of the Notice of Withdrawal on the other con-
tracting party(ies).

Finally, if A has submitted a Memorandum of Notifica-
tion for Relief (Form 2) in order to obtain a stay or dis-
missal of ongoing court or domestic arbitration pro-
ceedings (see Question 7 below), A must within
2 working days after the date of service of the Notice
of Withdrawal on the other contracting party(ies), file
or submit to the relevant court or tribunal, a Memoran-
dum of Service of Withdrawal (Form 5).
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6. What happens if there is a dispute as to entitle-
ment for relief under the Act?

Since the inability to perform must be ‘materially caused
by a COVID-19 event’, disputes will inevitably arise as
to whether the non-performing party qualifies for re-
lief under the Act. In such an instance, the party which
disagrees with the Notification may refer the matter
for a final and binding determination by an Assessor.
The Ministry of Law has, however, stressed that: ‘par-
ties should first discuss, understand each other’s positions,
and try to reach a mutual agreement before turning to an
Assessor’.

6.1 Step 1: Apply for Assessor’s Determination

Any party(ies) to the contract may after service of, or
being served, a Notification, apply for an Assessor’s
Determination by submitting an Application for an As-
sessor’s Determination (an ‘Application’) to the Regis-
trar via SingPass or CorpPass.

It is crucial to bear in mind that the Application must
be made within the following time limits:

a) ifthe contractis an event contract, tourism-related
contract, construction contract or supply contract,
the Application must be made between 20 April
2020 and 19 December 2020 (being the end of 2
months after the end of the prescribed period);

b) for all other Scheduled Contracts, the Application
must be made between 20 April 2020 and 19 Oc-
tober 2020.

The Application is in Form 6 and must be accompanied
by (a) a copy of Notification and (b) a copy of the con-
tract or, in the case of an oral contract, a description of
how the contract was made and its terms. Parties will
be heartened to note that as of now, the Application
can be submitted at no cost.

6.2 Step 2: Registrar’s review of the Application

The Registrar reviews the Application and if satisfied
that the Application is in order, the Registrar will send
the applicant (i) an acknowledgment of receipt of the
Application; and (i) a Response in Form 8 or link to the
Response form that the Respondent must submit to
the Registrar.

6.3 Step 3: Service of Documents on the Relevant
Parties

The Applicant must, within 2 working days after re-

ceiving the documents from the Registrar, serve a copy
of the Application and
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documents received from the Registrar (collectively
the ‘Documents’) on the Respondent and the Relevant
Parties.

Service of the Documents may be effected by elec-
tronic service or postal service.

6.4 Step 4: Submission of Declaration of Service
Within 1 working day of Service of Documents on Re-

spondent and Relevant Parties, the Applicant must
submit to the Registrar a Declaration of Service (Form

4) by SingPass or CorpPass.

6.5 Step 5: Respondent’s Submission of Response

Within 5 working days of being served the Documents,
the Respondent must submit a Response (Form 8) to
the Registrar and serve the Response on (a) the Appli-
cant; (b) the guarantor/surety; and (c) the Issuer of a
Related Performance Bond via SingPass or CorpPass or
any of the other Prescribed Modes of Service.

If the Respondent fails to submit a Response, the Reg-
istrar may proceed to appoint an Assessor who may
make its determination on the Application, and which
determination will be binding on all parties to the Ap-
plication.

6.6 Step 6: Appointment for Hearing

If the Registrar is satisfied that Steps 3-5 above have
been duly completed, it will send to the Applicant and
Respondent by way of email (a) a notice of the appoint-
ment of an Assessor; and (b) if applicable, a notice of
the date and place for the hearing.

6.7 Step 7: Hearing and Determination by Assessor
a) Conduct of Hearing

A Hearing will generally be conducted by exchange of
email.

However, the Assessor may, if he/she is of the opinion
that the interest of justice would be better served, di-
rect that (a) the hearing be conducted online via We-
bex; or (b) parties to attend before the Assessor at the
State Courts Towers or other venue as advised by the
Registrar. For online or physical hearings, the Assessor
may permit a party to be accompanied by an inter-
preter at the party’s own costs.

Parties should note that they cannot be represented by
a lawyer at proceedings before an Assessor.
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Further, the Assessor may dispense with a Hearing and
make a Determination on a documents-only basis ie re-
lying solely by reference to the forms and documents
submitted by the parties if he/she is of the opinion that
those are sufficient for him/her to make a Determina-
tion.

b) Assessor’s Determination

Where a party to the Determination is absent, the As-
sessor may (a) decline to make a Determination and
dismiss the Application (a ‘Dismissal’); or (b) hear and
make a Determination on the Application.

A Dismissal or Determination which is made in the ab-
sence of a party may on the absentee party’s applica-
tion be set aside by the Assessor or another Assessor
if he/she is satisfied that that party had a good reason
for being absent from the Hearing and that it is just in
the circumstances to set aside the Dismissal or Deter-
mination.

Where more than one Assessor has been appointed,
the Determination will be made unanimously.

Finally, the Relief Regulations also provides that an as-
sessor may make further determinations in respect of
every category of Scheduled Contract, in order to
achieve an outcome that is just and equitable in the cir-
cumstances of a case, except the following:

a) a performance bond or equivalent that is
granted pursuant to a construction contract or
supply contract;

b) a construction contract or supply contract.

6.8 Step 8: Applicant and Respondent informed of As-
sessor’'s Determination

After the Assessor has made a Determination, the Reg-
istrar will inform the Applicant, Respondent and all
other Relevant Parties who were served the Applica-
tion.

The Assessor’s Determination is final and binding and
there is no right of appeal against it.

6.9 Step 9: Correction of Error in Assessor’s Determi-
nation

Where there is a clerical mistake or error arising from
an accidental slip or omission in the Determination, it
may be corrected on the Assessor’'s own motion or on
the application of a party to the Determination using
Form 11. This process is not to be used as a method to
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appeal or otherwise challenge the Determination on its
merits.

An application by a party to the Determination may be
made via SingPass or CorpPass.

6.10  Step 10: Application to Set Aside a Dismissal
or Determination

Where a party is absent from the Hearing and a Dis-
missal or Determination has been made, the absentee
party may apply via SingPass or CorpPass to set aside
either the Dismissal or Determination using Form 9.

If the other party wishes to oppose the setting aside
application, he must within the a period directed by the
Registrar, submit to the Registrar and serve on the
other party a Reply in Form 10
via SingPass or CorpPass or any of the other Pre-
scribed Modes of Service.

The Assessor may set aside the Dismissal or Determi-
nation on such terms as they consider just and may
proceed to hear the case and make a fresh determina-
tion thereon.

7. What is the process to stay or dismiss ongoing
Singapore court or domestic arbitration proceed-
ings?

The Act prohibits the commencement of, inter alia,
court or domestic arbitration proceedings against a
non-performing party under a Scheduled Contract un-
til the earliest of (a) expiry of the Prescribed Period; (b)
withdrawal of Notification or (c) Assessor’s Determina-
tion that the case is not one which qualifies for relief
under the Act.

Where there are existing court or domestic arbitration
proceedings against the non-performing party or its
guarantor/surety at the time the Notification is served;
or where such proceedings are commenced after ser-
vice of the Notification, the Applicant may file with the
court or submit to the tribunal before which proceed-
ings are pending, a Memorandum of Notification for
Relief (Form 2) in order to obtain a stay or dismissal of
these ongoing proceedings.

Moreover, where a Memorandum of Notification for
Relief has been lodged with the court or an arbitral tri-
bunal, the Applicant has a duty to update the court or
tribunal of the Application and any Determination in a
timely manner. In this regard, a Notification of Status
of Application for Determination (Form 7) must be
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submitted to the court or tribunal within 2 working
days of any of the two events below:

a) service of the Application has been completed;

b) proceedings before the Assessor have con-
cluded, ie Assessor gave a Determination; As-
sessor dismissed the Application; or Applica-
tion was withdrawn.
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In light of the constantly changing circumstances, this is a gen-
eral overview and should not be treated as legal advice. The
information presented is correct to the date of its publication.
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